IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BELL ATLANTI C CORPORATI ON : ClVIL ACTION
V. :
UNI TED STATES OF AMERI CA : No. 96-8657

VEMORANDUM AND ORDER

BECHTLE, J. DECEMBER 3, 1998

Presently before the court is a refund action under 28
U S.C 8 1346(a)(1l) brought by Bell Atlantic Corporation ("Bel
Atlantic")?® against the United States of America for a refund in
t he amount of $77,476,303.00 plus interest that it believes it is
entitled to under the transitional rules governing the phase-out
of the Investnment Tax Credit ("ITC') for tax year 1986. (Bel
Atlantic Exhibit (“BA Ex.”) 414.)% A bench trial before this
court commrenced on March 17, 1998 and finished on March 19, 1998.

! “Bell Atlantic” as used herein refers individually or
collectively, to Bell Atlantic Corporation and its affiliates,
including its seven tel ephone conpany subsidiaries: The New
Jersey Bell Tel ephone Conpany ("NJB"); The Bell Tel ephone Conpany
of Pennsylvania ("Bell-Pa"); The Chesapeake and Potonac Tel ephone
Conpany (District of Colunmbia) ("C&-D.C. "); The Chesapeake and
Pot omac Tel ephone Conpany of Maryland ("C&P-MI"); The Chesapeake
and Pot omac Tel ephone Conpany of Virginia ("C&P-Va"); The
Chesapeake and Potomac Tel ephone Conpany of West Virginia ("C&P-
Wa"); The Di anond State Tel ephone Conpany (Del aware) ("DST")
(Stip. Def. A) In 1997, NYNEX, the |local access carrier for New
York and New Engl and, nmerged with Bell Atlantic. NYNEX and its
affiliates are not a party to this action.

2 Bell Atlantic may have similar clainms for tax years
1987 through 1990. Wiile those clains may be affected by the
di sposition of this action, those clains are not presently before
this court.



During the trial, the court received into evidence a 256-

par agraph stipulation of facts, over 400 exhibits, and heard
testinony froma nunber of fact and expert w tnesses. The
parties filed post-trial proposed findings of fact and post-trial
briefs. Both parties were represented by skilled, know edgeabl e
and professional advocates who zeal ously represented their
respective interests. For the reasons set forth below, the court
finds that Bell Atlantic has not net its burden under the statute
of proving that the property was "readily identifiable wth" and
"necessary to carry out" the alleged contracts, and it wll enter

judgnent in favor of the United States. ?

BACKGROUND

A. Fact ual Backaqgr ound

Before January 1, 1984, American Tel ephone & Tel egraph
Conpany ("AT&T") provided nationw de tel ecomuni cati on servi ces.
Those services included the provision of |local and | ong distance
t el ecommuni cati on services and the devel opnent, manufacture and
sal e of telecomunications equipnment. (Stip. 1 2.) Bell
Atl antic provided | ocal tel ephone service as an AT&T subsidiary.
(Stip. 1 1.)

In 1974, the Antitrust Division of the United States

Departnment of Justice (the "DQJ") brought a civil antitrust suit

3 The parties presented the court with a detailed

stipulation of facts which is used by the court wherever
possi bl e.



agai nst AT&T in the United States District Court for the D strict
of Colunbia alleging anti-conpetitive conduct by AT&T. Uni t ed
States v. Anerican Tel. & Tel. Co., 552 F. Supp. 131 (D.D.C

1982). In 1982, the DQJ and AT&T agreed to settle the litigation
on the basis of a consent decree. (Stip. 1 4.) On August 24,
1982, the district court approved a nodified version of the
consent decree, and entered it as the nodified final judgnent
(“MFJ”) in the case. (Stip. ¥ 5; BA Ex. 63.)

Under the MFJ, AT&T was permtted to continue to offer and
provide | ong distance or "interexchange" services, but was
required to divest itself of local or "intraexchange” services. *
(Stip. 15, Pl."s Ex. 63.) Pursuant to the MFJ, AT&T filed a
Pl an of Reorgani zation and the local carriers filed plans
i mpl ementing "Equal Access."® Bell Atlantic formed the seven
subsidiaries to provide | ocal tel ecomrunications services in
Del aware, the District of Colunbia, Mryland, New Jersey,

Pennsyl vania, Virginia and West Virginia. (Stip. 11 8-9, 11.)
Shortly thereafter, Bell Atlantic began providing |ocal
t el ecommuni cation service inits particular regions. Oher |oca

carriers also began providing services in their respective

4 For clarity and sinplicity, the court will use the nore

colloquial terms "long distance" and "local" to refer to these
servi ces.

> Pursuant to the Consent Decree and the M-J, Bell
Atlantic and other local carriers are required to provide all
| ong distance carriers with access to their exchanges,
information, and services that is "equal in type, quality, and
price to that provided to AT&T and its affiliates.” (the "Equal
Access" requirenment). (Stip. 971 12-13.)
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regions throughout the remainder of the United States. AT&T and
a few ot her conpani es began providing |ong distance services to
the | ocal tel econmunication conpanies' custoners. °

B. St atut ory Backgr ound

Before 1986, as an investnent incentive, the Internal
Revenue Code (the "Code") provided that qualifying businesses
were entitled to an investnent tax credit for certain types of
tangi bl e personal property placed in service during the tax year.

[Ilinois Cereal MIIs, Inc. v. CI.R , 789 F.2d 1234, 1236 (7th

Cr. 1986) (interpreting 26 U S.C. 8§ 38). The anount of the
credit was based upon a fornula set forth in the Code at 26
US. C 8 46(c). In this case, the applicable credit would be ten
percent of the value of eligible property placed into service
during the relevant tax year. 26 U S. C. 8§ 46.

In 1986, Congress enacted the Tax Reform Act of 1986, which
| owered the top marginal income tax rates for individuals and
corporations. Tax Reform Act, Pub. L. No. 99-514, 100 Stat. 2166
(The "Act"). The Act also elimnated a nunber of deductions and
credits, including the ITC for property placed in service after
Decenber 31, 1985. 26 U . S.C. 8 49(a). However, the Act
contai ned several transitional rules to provide relief to

t axpayers who had relied upon the I TC when entering contracts

6 There have been a nunber of changes in tel ephony law in

recent years. The court concerns itself only with the | aws
relevant to the disposition of this case. Therefore, the | aws
di scussed herein are not necessarily the same as those that
govern present service.



that required the purchase of tangi ble personal property after
the date of the ITC s repeal. |If a taxpayer qualified under one
of the transitional rules, it could continue to claimthe credit
on certain property placed in service after Decenber 31, 1985
(the "transition property").” 26 U.S.C. § 49(b)(1).

Two of the transitional rules are relevant to this action,
t he "bi ndi ng purchase contract rule" and the "supply or service
contract rule.” The "bi ndi ng purchase contract rule" applies
where the relevant contract is between the taxpayer and the
vendor of the property. Tax Reform Act of 1986 § 203(b)(1)(A).
Under that rule, the repeal does not apply to any property that
is "constructed, reconstructed, or acquired by the taxpayer
pursuant to a witten contract which was binding on Decenber 31
1985." Bell Atlantic's original tax refund request, which was
refunded and is no |longer at issue, was prem sed upon rule.

The "supply or service contract rule" applies where there is
a binding witten contract between the taxpayer and a person
ot her than the vendor of the property. Tax Reform Act of 1986 §
204(a)(3). The "supply or service contract rule" permts the
t axpayer to claiman ITC for any transition property that is
"readily identifiable with and necessary to carry out a witten

supply or service contract, or agreenent to | ease, which was

! The Code defines transition property as "any property

pl aced into service after Decenber 31, 1985 and to which the
amendnments made by section 201 of the Tax Reform Act of 1986 do
not apply . . ." 26 US.C. 8§ 49(e).



bi nding on [ Decenber 31, 1985]." Tax Reform Act of 1986 §
204(a)(3). Bell Atlantic's claimpresently before the court is
prem sed upon this rule.

As a corporation, Bell Atlantic files tax returns with the
I nternal Revenue Service. On its consolidated incone tax return
for the taxable year 1986, Bell Atlantic clained an ITC in the
anmount of $114, 210, 925. 00, based on the "bindi ng purchase
contract rule.” (Stip. ¥ 14; Ex. 3.) That anount was refunded.
On Septenber 1, 1987, Bell Atlantic filed a claimfor an
addi tional refund in the anount of $83, 500, 000. 00 pursuant to the
| TC "supply or service contract rule.” (Stip. 7 15; Ex. 21.)
The I RS denied that claim and on Decenber 27, 1996, Bell
Atlantic filed this civil action. 1In the course of preparing for
trial, both parties nmade concessions and Bell Atlantic reduced
the amount of its claimfor refund to $77,476,303.00. (Stip. 91
16, 188.)

1. STANDARD

This case presents an issue of statutory construction. Wen
resolving a dispute over the neaning of a statute, the court
| ooks to the statute itself to determ ne whether the statute is

pl ain and unanbi guous with regard to the dispute. United States

V. Ron-Pair Enters., Inc., 489 U S. 235, 241 (1989). |If the

statutory | anguage i s unanbi guous and consistent, the inquiry
must cease, and the court may not | ook beyond the statute to

extrinsic materi al s. Robi nson v. Shell Gl Co., 519 U S. 337,
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340 (1997). In making this determ nation, the court |ooks to the
| anguage, the context in which the |anguage is used and the
broader context of the statute as a whol e. I d. The court may
al so ook to legislative history for illum nation. Paskel v.
Heckler, 768 F.2d 540 (3d Cr. 1985). Generally, transitional
rules offering tax credits are to be construed strictly in

accordance with congressional intent. Helvering v. Northwest

Steel MIls, 311 U S 46, 49 (1940). A taxpayer seeking a refund

bears the burden of show ng that it neets the conditions required

to receive the credit sought. New Colonial Ice Co. v. Helvering,

292 U.S. 435, 440 (1934); Keasby & Mattison Co. v. Rothensies,
133 F.2d 894, 898 (3d Gir. 1940).

I11. DI SCUSSI ON

The question before the court is whether Bell Atlantic's
al l eged contracts neet the statutory definition for the "supply
or service contract rule.” |If, as Bell Atlantic contends, the
al l eged contracts neet the definition, Bell Atlantic is entitled
to the refund clained or a portion thereof. Conversely, if, as
the United States contends, the contracts do not neet the
definition, Bell Atlantic is not entitled to the refund.

Bell Atlantic contends that its business as the principal
| ocal telephone conpany in the Md-Atlantic region "required it
to maintain a wwde variety of commercial relations that, in turn,
were reflected in and governed by binding witten contract

arrangenents with other parties." (BA Pretrial Mem at 4.) Bel

v



Atlantic al so contends that its obligations under these contracts
required it to place the clained property into service in 1986,
and that Bell Atlantic is therefore entitled to the ITC

Bell Atlantic has categorized the contracts it believes
result fromthese relationships as: franchi se agreenents,
tariffs, contracts with other |ocal tel ephone conpanies and
contracts with long distance carriers. (BA Pretrial Mem at 5;
BA Post-trial Mem at 5.)%® The United States disagrees with Bel
Atlantic's characterization of the foregoing as "binding witten
contracts,"” and further contends that the property clainmed is not
"readily identifiable with and necessary to carry out" Bel
Atlantic’ s all eged contracts.

To prevail, Bell Atlantic nust show that it was a party to
multiple witten supply or service contracts that were binding on
Decenber 31, 1985 and that the property for which the ITCis
cl ai mred was tangi bl e personal property that is readily
identifiable with and necessary to carry out those contracts.

The court now wi I| address each relevant part of the statute.

A. Tangi bl e Personal Property

Because a basic understanding of the property involved is
necessary to understand Bell Atlantic's argunent, the court wll
briefly address the property first.

The wireline tel ephone network consists of two principal

8 Bell Atlantic al so addressed custoner specific
contracts inits filings. However, those contracts were
addressed in the parties' concessions and are no | onger before
t he court.



categories of relevant property: (1) central office equi pnent
("COE") and (2) outside plant equipnment ("OSP'). Tel ephone
systens are an aggregation of small geographic areas, or "wre
centers,"” each of which is serviced by one or nore centra
offices. Central offices control the flowof calls within a wire
center, and consist of swtching equi pnment and interconnection
facilities. This equipnent nmakes up the COE category. (BA
Pretrial Mem at 19.) The principal piece of COE property is
t he tel ephone swi tch, which provides the connection that allows a
call to be routed. 1In the nost basic call, the swtch connects
the incomng line to the appropriate outgoing line, so that the
call goes through. (BA Pretrial Mem at 19.) |In general, COCE
provi des connections between any nunber of end users and between
end users and long distance carriers. |In order to conplete these
calls, there nust be actual physical connections. Tel ephone
pol es, wres, cables and supporting equi pnent--the OSP--nake
t hese connections possible. (BA Pretrial Mem at 19.)

Bell Atlantic contends that its constant purchases?® of OSP
and CCE were necessary to its contracts because they were to
"mai ntain, expand, and inprove their tel ephone networks in order

to neet the quality standards in their contractual obligations to

9 Bell Atlantic categorizes these purchases as: grow h,
repl acenent and noderni zation. G owh purchases were
necessitated by increasing volunme and entail ed expandi ng the
capacity and capability of the system replacenent was
necessitated by broken equi pnent and required replacenent with
up-to-date equi pnent; and noderni zati on was necessitated by the
need to provide econom cal service. (BA Pretrial at 20.)
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provi de tel ephone service." (BA Pretrial Mem at 20-21.) Bel
Atl antic contends that the purchases were readily identifiable to
the contracts by reference to related docunents, nanely Bel

Atlantic's internal docunents.

B. The Contracts

A contract is "a prom se or set of prom ses for the
breach of which the |aw gives a renedy, or the performance of
which the law in sonme way recognizes as a duty." Restatenent
(Second) of Contracts 8 1 (1981); Black's Law Dictionary 6th ed.
at 322.' A contract is binding under the “supply or service
contract rule” only if it is witten and enforceabl e under state
| aw agai nst the taxpayer and does not limt danmages to a
speci fied ambunt. Tax Reform Act of 1986 Section 204(a)(3). A
contract is binding even if it is subject to a condition, as |ong
as the condition is not wwthin the control of either party or a
predecessor. Tax Reform Act of 1986 Section 204(a)(3).

For |1 TC purposes, a contract that was binding on Decenber
31, 1985 will not be considered binding at all tinmes thereafter
if it was substantially nodified after that date. (H R Confr
Rept. No. 99-841 at 11-55 (Sept. 22, 1986)). Under the rule, the
"speci fications and amount of the property [nust be] readily

ascertainable fromthe terns of the contract or rel ated

10 The | aw of each of the jurisdictions in which Bell

Atl antic conducts business is consistent with the Restatenent
definition.
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docunents.” Tax Reform Act of 1986 Section 204(a)(3). Thus, the
rel evant contract terns may be found in a nunber of "rel ated"
docunents. 132 Cong. Rec. S13867, 13953 (daily ed. Sept. 27,
1976). The court wi |l address each of the categories of
"contracts" Bell Atlantic has identified.

1. Franchi ses™!

Regul atory franchi ses are voluntary arrangenents
between a regulating authority and a utility that have three
characteristic conponents: rate regulation, utility service
obligations and sonme formof entry control. (BA Pretrial Mem at
7.)

Bell Atlantic was a party to three types of franchise
agreenents: at the federal |evel (governed by the FCC), at the
state | evel (governed by the state Public Uility Conm ssions
("PUC')) and, in sone cases, at the local |evel. (BA Post-Trial
Mem at 6; Exs. 71-72, 74.) In each jurisdiction, telephone
conpani es operate pursuant to a conplex regulatory schene that is
set forth in statutes, regul ations, orders, custons and practice.

Each state's | aws provide that tel ephone conpanies are

regul ated public utilities and del egates enforcenent of the

1 Bell Atlantic admits that there is overlap inits
esti mates and acknow edges that sone of the projects that satisfy
a franchise obligation also satisfy one or nore projects with
ot her tel ephone conpanies and that all projects required by
contracts with other tel ephone conpanies were also required to
satisfy franchise and tariff obligations. (BA Prop. Find. f 147-
148.) The court's determ nation renders a closer |look at this
over| ap unnecessary.
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regul atory schenmes to PUCs. In order to enforce these schenes,
the PUCs issue orders, pronulgate regulations and review tariffs
and rate changes. Generally, the conpanies were required to
provide service in a non-discrimnatory manner that conplied with
certain price and quality standards. (BA Pretrial Mem at 7.)

Bell Atlantic argues that these franchises and rel ated
docunents, including utility statutes, regulations, and in sone
cases certificates of public conveni ence and necessity,
constitute witten binding contracts that satisfy the
requi rements of the “supply or service contract rule.”** (BA
Pretrial Mem at 7; Post-Trial Mem at 7, 19; Exs. 146-47.) Bel
Atlantic maintains that it was a party to witten franchise
agreenents binding on Decenber 31, 1985 in each of the
jurisdictions in which it operated. *®

Pursuant to the franchi se process, each regulating authority
granted Bell Atlantic the right to provide tel ephone service in a
particular territory and Bell Atlantic agreed to conply with
certain standards and provisions. (BA Pretrial Mem at 8.) Bel
Atlantic contends that these franchi ses were bindi ng because they

were enforceabl e under state |l aw and there was no relevant |imt

12 In 1985, Del aware, New Jersey, Pennsylvania, Virginia
and West Virginia had traditional public utility statutes that
provided for the issuance of certificates of public convenience
and necessity. New Jersey and Virginia had an additional |ayer
of local franchises. Mryland and the D strict of Col unbia
| egislation did not provide for certificates of public
conveni ence and necessity. (BA Pretrial Mem at 7 n.14.)

13 Bell Atlantic provided the court with copies of
rel evant franchi se agreenents. See, e.qg., BA Ex. 72.
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on the damages Bell Atlantic would have to pay if they failed to
conply with their obligations. (BA Pretrial Mem at 8.) None of
the franchises were nodified at any tine during 1986.

At trial, Bell Atlantic presented expert testinony from
Gregory Sidak and relied upon his book, J. Gegory Sidak & Dani el

F. Spul ber, Deregulatory Takings and the Requlatory Contract

(1991). According to Sidak, valid municipal franchises are
enforceabl e contracts. (Sidak & Spul ber at 161, 164.) Aside
from Sidak's opinion, Bell Atlantic contends that each of the
rel evant states has also concluded that utility franchises are
contracts enforceabl e under state law. (BA Pretrial Mem at 10;
Tr. 11 44-112.) Bell Atlantic also relies on legislative
hi story, arguing that Congress understood that franchises are
contracts and intended themto be eligible under the transitional
rules. Specifically, Bell Atlantic relies heavily on Senator
Packwood' s statenent that cable television franchise agreenents
should treated as service contracts for purposes of Section
202(d) (3) "even though the franchise terns may be enbodied in
whole or in part in a mnunicipal ordinance or simlar enactnent.”
132 Cong. Rec. S8216, 8252 (daily ed. June 24, 1986); BA Pretrial
Mem at 11-12; Conf. Rept. at |1-60.

The United States contends that, as a rule, state statutes
and regul ations are not contracts unless there is a clear
indication to the contrary, and that in this case there is no

such i ndi cati on. Nati onal R R Passenger Corp. v. Aitcheson, 470

U S. 451 (1985); Parker v. Wakelin, 937 F. Supp. 46, 52 (D. Me.
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1996). The United States maintains that because the "contracts”
do not set forth any specific supply or service obligations
requiring Bell Atlantic to acquire property, the property is not
readily identifiable and necessary, and Bell Atlantic can not
satisfy the rule. (US Pretrial Mem at 8.) The court agrees.

First, the court does not find that the franchises are
contracts. However, even accepting arguendo that Bell Atlantic's
franchi ses are contracts under the ordinary definition of that
term the franchise agreenents do not constitute the types of
supply or service contracts that the court believes Congress
contenpl ated would qualify under this transitional rule. Bell
Atlantic's custoner agreenents are often not witten. The
franchi se obligations are entirely voluntary -- the agreenent is
termnable at will by the custoner and Bell Atlantic, fromthe
begi nni ng, need not provide services. However, if Bell Atlantic
does choose to provide services, it nmust conply with the
pronmul gated rules. The tariffs do not require Bell Atlantic to
provi de any services or install any property. The docunents,

i ndividually and collectively, sinply require Bell Atlantic to
satisfy certain general standards.

Further, cable television providers are not regulated in the
same manner as other utilities and Congress specifically chose to
deal wth them separately. See 47 U . S.C. 8 541. Therefore, the
court finds that Bell Atlantic's reliance on Senator Packwood's
statenments regarding cable franchises is msplaced in this case

concerning tel ephone service franchi ses because of their
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fundanmental differences in creation and adm nistration.

Mor eover, the property clainmed is not "readily identifiable
Wi th and necessary to carry out" these alleged contracts. Tax
Ref orm Act of 1986 § 204(a)(3). Neither the franchises nor the
rel ated docunents identify the property to the “contracts” or
show that it is necessary. For exanple, the C& Virginia
standards provide that "central office equipnent shall be
engi neered so that custoners shall receive the dial tone during
t he busy hour wthin three seconds after lifting their receivers
on 98.5% of their calls.” (BA Ex. 144 § 56-479.) The sane
standards al so provide that tel ephone conpanies "should strive to
install, use and maintain the nost nodern equi pnent." (BA Ex.
144 § 56-479.) Simlarly, the Pennsylvania statute requires the
phone conpanies to "furnish and mai ntai n adequate, efficient,
safe and reasonabl e service and facilities" and requires
reasonably continuous service w thout unreasonable interruption
or delay. (Stip 1Y 67-69; 66 Pa. C. S.A 88 1501-1503.) Mbst of
the franchises or rel ated docunents required service to be
conpl eted pronmptly. For exanple, the New Jersey tariffs required
"75% of regular service installations shall be conpleted within 5
wor ki ng days, unless a |later date is requested by the applicant.”
(BA Post-Trial Mem at 7; Stip. 54, 55; Pl.'s Ex. 72; Prop. Find.
24, 25.)

Bell Atlantic urges the court to find that the property at

issue was readily identifiable wth and its purchase was

necessary to the provision of the required "quality" service

15



under these agreenents. Under Bell Atlantic’s expansive reading,
any upgrade to provide "quality service" was "necessary to the
contract.” The plain neaning of the statute does not permt this
reading. The court cannot find that Congress, under this
statute, intended to permt every utility to claimthe ITC for
such a large anount of its otherw se routine business
expenditures. |If Congress did intend the statute to be read as
Bell Atlantic urges, the exception would wash away the rule, a
result that is wholly inconsistent with the purpose of the
stat ute.

2. Tariffs

Atariff is "a public docunent setting forth
services of a common carrier being offered, rates and charges
Wi th respect to services and governing rules, regulations and
practices relating to those services." Black's Law Dict. 6th ed.
(1990) at 1456-57. \Whereas the franchises allowed Bell Atlantic
to provide tel ephone service within defined geographic areas, the
tariffs governed the actual provision of services under the
franchi se agreenents.

Tariffs set forth a description of the services that a
particular regulated public utility provides, including the
prices that custoners may be charged for those services. Tariffs
are reviewed and may be chal l enged by the regulating authority
and consuners. Once effective, tariffs bind the custoner and the
utility to the tariffs terns. The Bell Atlantic tariffs in each

of the relevant jurisdictions contain simlar |anguage. (BA
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Pretrial Mem at 13.)' Bell Atlantic argues that the tariffs
represent binding witten contracts, and that pursuant to these
contracts Bell Atlantic was required to purchase the property for
which it has clainmed the ITC. The court again disagrees.

The tariffs contain broad | anguage relating to quality
standards. For exanple, the FCC tariff requires each Bell
Atlantic OIC to:

adm nister its network to insure the provision of

acceptabl e service levels to all tel ecomunications

users of its network services. GCenerally, service

| evel s are consi dered acceptabl e only when both end

users and custoners are able to establish connection

with little or no delay encountered within the

t el ephone conpany network.

(BA Ex. 62 at 045583.) Simlarly, the state tariffs required
Bell Atlantic to admnister its network to ensure the provision
of "acceptable service." See BA Exs. 244, 247, 249, 251, 253,
255; BA Post-Trial Mem at 6.

First, the court does not find that the tariffs are
contracts under the normal definition of that term However,
even accepting arguendo that the tariffs are contracts, the court
finds that these tariffs are not the type of contracts Congress
contenpl ated under the ITC. The tariffs are descriptions of

services offered and prices to be charged. They are term nable

at will by the custonmers and Bell Atlantic can nodify them by

1 For exanple, the Maryland tariff provides that upon the

acceptance of an application for service, all the applicable
provi sions in Tel ephone Conpany's tariff lawfully on file becone
t he contract between the custonmer and the Tel ephone Conpany.
Ceneral Regulation Tariff P.S.C. Mdl. No. 201, Page 1b, Issued
Cct ober 14, 1983.
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filing a newtariff. The regulating authorities can revoke the
certifications and levy fines. The tariffs are nerely the rules
with which Bell Atlantic nust conformif it chooses to conduct
business in the particular jurisdiction. Indeed, Bell Atlantic
may decide that it does not agree with the terns and may deci de
not apply to provide its service in a particular jurisdiction.
It would not be bound to do so. None of the tariffs require the
purchase of property. None of the tariffs or related docunents
al one or together identify the property to the “contracts” or
necessitate the purchase of the property. The court finds that
the property for which Bell Atlantic clains the I TC was not
"readily identifiable with and necessary to carry out" these
"contracts."

3. Contracts Wth O her Tel ephone Conpani es

In the md-1980's, Bell Atlantic was one of a nunber of
| ocal carriers providing service in the Md-Atlantic region. To
provi de uninterrupted service to custoners, the conpanies had to
cooperate and coordinate their services. (BA Pretrial Mem at
14; BA Post-trial Mem at 23.) As a result, Bell Atlantic
contends that it was a party to nunerous witten service
contracts with other |ocal tel ephone conpani es that necessitated
t he purchase of the property for which it is claimng the ITC
Simlar to the other "contracts" discussed thus far, these
agreenents typically required Bell Atlantic to maintain its
networks within the industry standards. (BA Prop. Find. at 25;
BA Exs. 17-23; 25; 46-61.)
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For exanple, C&P-Va's standard agreenent, which is
representative of the other agreenents, required C& Va to
"construct, equip, nmaintain and operate its systens so as to
provi de adequate facilities for the provision of service to the
public and to the other party at all tinmes.” (BA Prop. Find. at
26, Y 77.) The court does not disagree with Bell Atlantic's
contention that it was a party to contracts with these other
t el ephone conpani es. However, the property clained is not
"readily identifiable and necessary to carry out" those
contracts.®™ Neither the agreements nor the related docunents
sufficiently identify the property to the contracts or show t hat
the property is necessary to the contracts.

4, | nt er exchange Access/Long Di stance Contracts

Long distance calls are carried by |ong distance
carriers such as AT&T, MCl and Sprint rather than | ocal tel ephone
carriers such as Bell Atlantic. Long distance carriers do not
connect directly to custoners, they nust access their custoners
t hrough the | ocal tel ephone conpanies. Thus, successful
conpletion of a long distance call requires cooperation between

| ong di stance and | ocal carriers. (BA Exs. 68, 375.)

15 The court notes that a number of the agreenents

presented were not signed by the parties until after Decenber 31,
1985, the date on which the agreenment was required to be binding
under the statute. The court also notes the United States
argunment that, even if Bell Atlantic's argunent were successful,

t he same property clained under this category woul d have been
necessary to provide the quality service required to Bell
Atlantic's own customers and shoul d not be counted nore than once
in any cal cul ation.
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Bell Atlantic contends that the Equal Access requirenent and
rel ated docunents, including the tariffs, constitute binding
witten contracts under the statute. (BA Post-Trial Mem at 20-
21.) The MRJ required each | ocal tel ephone conpany to provide
Equal Access to long distance carriers. The Equal Access Pl ans
were enbodied in the FCC tariffs. Bell Atlantic argues that
these obligations required it to augnent and naintain its
networ ks by purchasing the property in question. (BA Pretrial
Mem at 17.) Once again, the court does not find that Bel
Atl antic has shown that these docunents identified or required
t he purchase of the property for which Bell Atlantic has clained
the I TC

Bell Atlantic also contends that its internal corporate
docunents, including routine budget projections, field reports
and summaries provide a |ink between the contracts and the
property. Specifically, these docunents identify the property
with the contracts and further show that the property is

necessary to the contracts. '

16 To substantiate its claimfor refund, Bell Atlantic

produced estimate files for projects it clains had property

pl aced in service during 1986. (Stip. § 181.) For each
construction project undertaken by a Bell Atlantic OTC during
1986 that was estimated to cost nore than a threshold anount of
approxi mately $25,000.00, an estimate file was established. Each
file includes a description of the project, an explanation of the
need for the project, a description of the equipnent required,
the anticipated cost and the authorization. (BA Prop. Find. at

36; T 101.) Bell Atlantic maintains that per the contract
requirenments, it had to "routinely replace a certain portion of
its tangi bl e personal property each year, such as tel ephone
poles, wires, small electronic parts, etc.” Bell Atlantic
prepared bulk estimate files for those projects which generally
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C. ldentifiability and Necessity

It is this part of the statute that the court finds fatal to
Bell Atlantic’'s case. Even if the court were to find that Bel
Atl antic had proven each of the alleged arrangenents it had to
provi de service was a contract, the "specifications and anount of
the property are [not] readily ascertainable fromthe terns of
any of those contracts, or fromrelated docunents.” Conf. Rept.
at 11-60. Thus, the property is not "readily identifiable with
and necessary to carry out" the alleged contracts, and the clains
fail.

Bell Atlantic contends that it has satisfied the statute as
follows. The franchises and tariffs specify the services and the
franchi ses specify the quality of the service. (BA Pretrial Mem
at 25.) As for contracts with other tel ephone conpanies, the
docunents specify that each party nust construct, equip, nmaintain
and operate its tel ephone systemto neet industry accepted
standards. (BA Pretrial Mem at 25.) According to Bel
Atlantic’ s argunment, fulfillnment of these standards necessitated
t he purchase of the property. Bell Atlantic’s internal budget
and project estimates, including reports generated specifically
for this litigation, are "related docunents" that identify the

property to be placed in service and further show why the

cost less than the threshold amount. (BA Prop. Find. at 36; 1
102; PlI.'s Exs. 342-404.) Bell Atlantic concedes that the claim
i ncl udes $328, 241, 175.00 for which no estimate files can be

found. (BA Prop. Find.  150; Stip. 1 184-185.) Because the
court enters judgnent in favor of the United States, it will not
address this issue.
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property was necessary. '

The court does not find that Bell Atlantic has satisfied
this prong. The proffered rel ated docunents were generated for
internal forecasting rather than for the alleged contracts. The
i nternal docunents were not related to the contracts or prepared
cont enpor aneously with the contracts in many cases. NMbreover,

t hese docunents were not provided to the other contracting
parties and do not evidence a conmtnent; they are nerely

i nternal busi ness nmanagenent tools rather than related to the
formati on or execution of a particular contract. These
docunents, the only ones offered to show the required
"specifications and anmount of the property" are not within the
real mof “related docunents” permtted to be relied upon in
deciding the issues in this case.

The court cannot find that Congress, in witing the "supply
or service contract rule,” intended to permit an integral part of
the contract and rel ated docunents (that part describing the
specifications and the anmobunt of property) to be anything nore
than a unilateral internal docunent created and subject to being
altered at will by the taxpayer for presumably proper purposes
unto itself, but having little or no binding or other affect on
the other party to the contract. The court cannot find in this

case that the property is identifiable wwth or necessary to the

17 Bell Atlantic breaks this down into categories: grow h,
repl acenent, noderni zation and special projects. (BA Post-Trial
at 40-41.)
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al l eged contracts. The plain neaning of the word necessary is
"essential . . . having the characteristic of sonething that is
logically required or logically inevitable . . . absolutely
required.”" Webster's Third New Int'l Dict. at 1510. Under the
pl ain neaning of that term Bell Atlantic's clainmed property does
not qualify as a ground for relief under the statute. The
property cl ai med has not been shown to be "essential" to any of

Bell Atlantic's proffered "contracts."

Simply put, the Iink between the property for which Bel
Atlantic is claimng the ITC and the alleged contracts is too
attenuated. The court agrees with the United States District
Court for the Southern District of Illinois, which found:

to allow supply contracts to inplicitly require the

acqui sition of property neans that the transition rule

exception would swallow the rule elimnating the | TC
. In order to be eligible for the ITC, the property
must have been specifically descri bed.

United States v. Zeigler Coal, 934 F. Supp. 292, 295 (S.D. 111

1996). This court finds that Bell Atlantic’s clainmed property
was not shown to be readily identifiable with or necessary to the

contracts Bell Atlantic has proposed.

V. CONCLUSI ON

The evi dence produced at trial showed that Bell Atlantic was
required to provide quality service whenever it was permtted to
operate. The evidence did not show that this general, albeit

i nportant, obligation worked to allow the property for which Bel
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Atlantic clained the ITCis "readily identifiable with and
necessary to carry out" contracts that were binding on Decenber
31, 1985. The plain neaning of the “supply or service contract
rule” does not permt an interpretation that would all ow Bel
Atlantic to prevail on the evidence presented. The court finds
that Bell Atlantic has not net its burden of proof and wl|

therefore enter judgnent in favor of the United States.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BELL ATLANTI C : ClVIL ACTI ON
V. :

UNI TED STATES OF AMERI CA No. 96-8657
ORDER

AND NOW TO WT, this day of Novenber, 1998, IT IS
ORDERED t hat Judgnent is entered in favor of the United States

of America and against Bell Atlantic Corporation.

LOU S C. BECHTLE, J.

25



